Chapter One

CONSTITUTION:
WHY AND HOW?

INTRODUCTION

Thes ookl o dbous the dering of vhe Tadids Conatidezion. M Che Shuplers thui
Jatlow, gyt wibll read Ir:fﬂrmllnnq aboul warior wipects of the warking of wer
Comrditafion, Wee aull feurn dhoud the seerives ineiifufiong @ phe JitE Al i
our counery wad their relatiamerhip sriih cach etber.

Hue before you brgim l'r;-' ripd aboul fleelions, yeirrrnmenly, and prendeals
snd prisee wimiztery, of iz seedieory 10 enderstund ket the entire spructure of the
gevrrament and [he vuripns principles ot find the dnseituizons of yozerament
have their prlgin in the Conitirution of Indiu
After itodying chis chagrer, yirn il frarn:
athut & ddmuiiisdion meong
wifur p panstitutiom daer to the socoety

how comytithtions gevern the ulldeativn of pomier in so¢irsy; and
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wifini wras the oy ow wfech the Cenetitation af Tndie wegs nude.
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Way Do We Neen a Constrrumon?

What is o consUtution? Whal are s functions? Whal role does |
perform for o sociaty? How does a constitittion relale to our daily
existence? Answering these guestions isnot as difffcult as you might

thitnl.

Constitution allows coordination and

ussurance
Imagine yoursell to be a member of a
reasonably large growup. Further imagine that
this group has e ollowing cliaracteristics.
The members ol this group are diverse In
various wavs. They have different religlous
allegiances: some are Hindus: some are
Muslims, some Christians and ssine perhaps
profess no religion at all. They are also vaned

Yoo thezcpnld e mycelomyar
wieh! Daez thiz spply fo s
villaze o Soum ar colony 00

in many different respects; (hey
pursue different professions, have
different abilittes, have different
hobbiles, different tastes in
everything from flims to Dooks. 75 s o e, mk Girshe
Sorje are ich and some are pott.  pepl ey nules

Some are old, some young,

Imagine furthér that members of this group are likely 1o
have dispules over vartous aspects of ifee How much
property shoitld one_be allowed (o own? Should 1t be
compulsory that every chilld be sent Lo school or should
the parents be allowed w decide? How mucly should (hits
group spend on its safetv and security? Or should 1t build
more parks instead? Should the group be allowed o
diserimtinate aganst some of s members? Every question
will elictl a variety of answers from different people. But.

l for all thelwr diversity, this group has to live Logether. They are
dependent upon each olher in various ways, They requirs the

2 eooperation of each other, What will enable the group Lo live together
peacefully?
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One may say that perhaps members of this group can ve together
if they can agree on some baste niles. Why will the group need certain
baste rules? Think ol what would happen in the absence of some
baste rules, Every individual would be Insecure simply because Lhey
would not know whal members of this group could do to cach other,
who could clalm rights sver what. Any group will need some busic
ritles that are publicly promiutlgated and known to all members of
that group to achieve a mintmal degree of coordinatfon. But these
rules must nol only be known. they must also be enforceable. 10
cilizens have no assumnce thal others will lellow these rules, they
will themselves have no reason to follow these rules. Saying that the
rules are legally enforeeable gives an assurance (o everyhody that
others will follow these, for if they do not do so. they will be puntshed.

The first function of a constitution is to provide a set of
basic rules that allow for minimal coordination amongst
members of a soci=iy. '

Activity

Enact the thought expertment of this section in the

classroom. The entire-class should discoss and arrve

al some dectsions thal would spply Lo sveryone for
this entire sessfon. The dectsion could be about:

& How would the class representatives be chosen?

® Which decisions will the represenitative be able lo
take on behalf of the eniire cluss?

® Are lhere some decisions 'thal he class
represeniativne carridot lake withouw! consuliing the
enilre cless?

# You can add anyy other ttems (o this list fcollection
of common kitty for the class. organisation of picnic
and trips. sharing ef common resouwrces. ... as long
as everyone agrees o il Make swe thal you
include those subfects that have led (o any
differences in the past.

& How (o revise these decisions in case you
need (a?
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4 Write down all these dectsions on a paper and put
it up on the noltce board. Which problems did you
encounter in this deeision? Were there differences

among different students? How did you resolve
these differences? Did the entire class gain
sometiung from this exercise?

Specification of decision making powers

A coristitution tsa body of ndamental principles according Lo which
@ slale Is consiituled or doverned. Bul whal should these
fundamental rules be? And whal makes them fundamental? Well,
the first question you will have to decide 1s who gels to deciide what
the laws governing the soclety should be? You may want nide X, but
olthers maywant rule Y. How dowe decide whose rules or preferences
shoutld govern 1is? You may Uiink the rules you wanl everyone 1o
live by are the best: but otheps think that (heir rules are (he best,
How do we resolve this dispute? So even before you decide what
rules should povern this growp you have to decide: Who geis lo
declde?

The constitution Has Lo provide an answer Lo this guestion. It
specifies the basie allocation of power In & society, IL decides who
gets o decide whal the laws will be, In principle, this question, who
gets to deetde, can be answered In many wavs: In a monarchical
constifution, a monarch dectdes; in some constitutions like the old
Soviel Union. one single party was given the power to dectde. Bud tn
democratic constitutons, broadly speaking. the people get Lo dectde.
But Ihis malleris not so simple. Because even If you answer that the
people should decide. 1L will nol answer the queston: how should
the people decide? For something Lo be law, should everyone ngree
toit? Should the people directly vole on each maller as the anclent
Grecks did? Or should the people express thetr preferences by electing
representatives? But I the people act through thetr representalives,
how shionild hese representatives be elesled? How many should there
be?

Iny the Incdian Constitution for example, 145 specified that in most
instances, Parliament gets to decide [aws and policies. and that
Parllament lisell be organised in a parteular manner. Before
idesnitifying what the law in any given soaclety 1s. you have Lo desufy
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who has the authority to enact L I Parltament has the authority to

enact laws, there must be a law thal bestows this authorily an 5
Parltament 1 the fiest
place. This Is Lhe (uretor
of Lhe constitution. It isan
authority thal constitutes
government in the first
place.

The second funciion
of a constitution is to
specify who has the
power to make
decisions in a society.
It decides how the
government will be

constituted.

Limitstions on the
powers ol dovernment
Bul this is clearly nol

enough. Suppose you 1% EEFA,

decided who had the '."'"'-—""_"'"d._-q"“
authority (o make
decistons. Bul then this
authortty passed [aws that

yout thought were patently oo of the Exropesn Untan tried (o create a
unfalr. It prohibited you  pymoean copstitution. The ottempt fafled. Here is o
from practising vour  cartoonists fmpresston of (his atlempl. Does this
religion for inslance- Or ib always Bappen 1 any constitution makine?
enjolned that clothes of a

cerialn  colour were

probittited, or thal you

were nol free losing certadn songs or thal people who belonged (o a

particular group (caste or religion) would always have lo serve others

and wouild nol be allowed to retatn any property. Or that government
coubfarbitrarily arrest sommeone, or hat only people of 2 certain skin
colourwould be allowed (o drewater from wells: You would obvicusly

think these aws were unjust and anfair And even though they were

passed by a government thal had come Into exisience based

Tol | P Wt Loy
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on certain procedures there would be something
obviousty unjusi aboul that government enacting these
laws.

So the third function of a constitution is to set
some limlts on what a government can impose on
its citizens. These limits are fundamental in the
sense that government may never trespass them.

Constilubions Hmit the power of govertunenl in many
wavs, The most common way of Umitng the power of
govermunent is to specify certatn fundamental righls thet
all of us possess as citizens and which no government
can over be allowed to violate. The exact conlent and
interpretation of these rights varies from constiialion Lo
constilution. Bul most constitutions will protect a basie
cluster of righis. Cutzens will be prolected rom being
arresled arbitrarily and for no reason. This 18 onie basic
limitation upon the power of government. Cilizens will
normally have the right o some basic libetiless: (o freetdom
aof speech, freedom of consetence, freedom of assoctation,
freedom Lo conduct a tmde or business ele. In practice,
these righls can be Imited  during Umes of nattonal
emergency and the comstitulion specifies the

circumstances under which these rights may be
withdrawn.

Aspiralions and goals ol o socicly

Maost of the older constilutions limiled themiselves largely
o allocating decision-making power amd setling some
himits to gavernment pawer. Bul many twentieth cenlury
constitulions, of which the Indian Constitution s the

finest example, alse provide an enabling framework for

the goverrumnenl o do cerinin postive tings, Lo express
Lhe aspirations and goals ol society, The Indian
Constitulion was pariiculiarly innovative in Lhis respect.
Soclelles with deep entrenched inequalities of various
kinds, will nol only have to sel limits on the power af
government, they will also have (o enable and empower
the government 1o lake positive measures lo overcome
forms of Ineguality or deprivation.
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For example. Indta aspires (o be a society that ts free of caste

discrimination. if this ts our soclety’'s aspiration. the government witl

have (o be enabled or empowered o takes all Lthe necessary sleps o
achteve this goal. In a country like South Afrfea, which had a deep
histary of ractal discrimination. lis new constitution had (o enable
the government (o end raclal diserimination. More posilively, a

The constilution makers Ipve 0 address themselves o very
different asplrations. Here |5 Nehru Leving to balanee between
different visions and ideologles. Can you identify whal these
diflefimt groups sisnd, fos? Who do you think: prevalled In thin

conslitulion may enshrine the aspiralions ol a saclely. The [ramiers
of the Indtan Constitutlon, lor example. thought Lhat each
indtvidual in soclely should have all that is necessary for Lthem Lo
lead a life of mintmal dignity and soclal self-respect — mintmum
malerial well-being, educition ete. The Indian Constitulion
engbles the government to take positive welfare measures
some of which are legally enforceable. As we go on studying
the Indian Constitution. we shall [ind thal such enabiling
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provistans have the support of the Preamble to our
Constitution, and these provisions are found in the section
on Fundamental Rights. The Directve Prinoiples of State
of Palley also enjoln governmen! to fulfil ceriain
aspirations of the people.

The fourth function of a constitution is to enable

the government to fulfil the aspirations of a society

and create conditions for a just society.

"
Enabling provisions of the Constitulion l'-'q
Constitutions are nol only rules and.
controlling the powers of the gov L-ﬂrﬁu'_t
aleo give powers o/ Lhe povernment.

collective yood of the soclety.

% Constifution of Seuth &ﬁﬂmnﬁsigm ooy
responsibitities (o the government: it wants
the government o l.nhzm 10 promots
comserion :ﬁmmmkzuﬁmﬁﬁpm-ﬂ
persons or groups subjected lo unfair
diserimination, and provides thai the
government must progressively ensurs
adequate housing o all. health care; etc.

# In the case of ndonesia also. the go
is enjpined to Eﬁ!ﬂiﬂhh and condnct nuﬂmm'-:
mtﬁall}:puurmﬂ duﬁume_ ledres
will be Jooked afler by the pmml.

Fundamental identity of a people
Finally. and perhaps even most tmportantly, a
consttullon expresses the Mundamental idenlly of a
people.

This means the people as a collective entily come
into being only through the baste constilution. It is
by agreeing to a hasic sel of norms about how one
should be governed. and who should be governed that
ope [orms-a collectve ldentity. One has many sels
of identilies thal exisi prior 1o a constitulion, Bul by
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agreeino (o certain basie norms and prinetples one constitites one’s

Ixasic political identity. Second, corsiiiutional norms are the overarching 2

framework within which one pursues individual aspirations, geals and
fresdans, The constitution sets authoriative constraints upon whal one
ity or may nol do. 1 defines the fundsmental valoes tinl we may nol
trespass. 5o the constitution also gives one a moral identity. Third and
Mnally. ILmay be the ease thal many basic political and morsl values are
tiew shared across differ=nl eonstilntonal tradions.

I one locks at constitubions around the workd, they differ in many
respects— ta the form of povernment they enfjoln in many procedural
delails. But they also share a
goot deal. Mosi modern
constllutions oneate a form af
governmient thal s democralic
In some respects, most clatm
Lo protect certain basic rolits.
But cotsittuthons ane different
in the way they embody
conceptions of national
identty. Mesl nations are an
amalgamation of a complex
set of hislorical radifions;
they weave logether the
diverse groups that reside
williinn the pation In different
wavs. For exiumple, German
identity was constituted by
being ethnically German.
The conslitullen gave
expression Lo Lhils wdentity.,

The writing of the tiew Iragl constilution afler
e collnnse of Saddmm Hussain's meglmis saw

The Indian Conslitulion. on a lob of conllict between different ethnic
the other hand. does nol groups in Lhe éounlry. What do thess
make ethnic |dentity a different pedple stand for? Compare the
criterfons for cilizenship. conflict depicted here with (hat degicied in
Miferent natlons embody earlier carfosns for the Enropenn Union arud
different conceplions of tndia.

what the relationship

ks B
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hetween the diffierent regions of a nation and the central government
should be. This refationship constttutes the national identitty of a
COUTILEY.

Check your progress
Here are some provisions of the Indtan and other constitutions,
For each of these wrile the lunclion that this provision

B

performs,

The government cannol Limitattons an Lhe
arderany cilzen Lo follow power of the
\or aol, to follow any religion pavernment

: : : -
. \ '\I H
LV =

power iﬂ::q;pm}m: _ "I..'H‘J o

(he Prime MitmBter Lr

The Constitulion s the

supreme law that everyone
has (o obey

Indian ciltzenship ks nit
limited (o people of
any nice, asle or rellglon

Tae Avtdorimy oF A CoxsTriumion

W have cullined some of (he lunctions a constitutton performs. These
funetions explaln why most soclelies have a constilulion. But there
are three further guestions we can ask aboul consilulions:

10
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al Whal 48 s consUlution?

b) How effective 1s a constit ulion?

l Is a constitutton fust?

In mosl countries, 'Constilulion” Is a compacl
document that comprises a number of artieles abonl the
slate, spectfying how the stale 15 W be constituted and
what norms (t should follow. When we ask for the
constitution of a country we are usually referring to this
document, Bul some countries, the Untied Kingdom for
mstanee. do nol have one single document Lhal can be
called the Constttittion. Rather they have a senes ol
documents and decisions thal, taken collectvely, are
referred Lo as the constitntion. So, we can say thal
consUlution s the document or set of documents thal
secks (o perform the funclions thal we mentioned above.

Bt many consttuttons around thewarld exist only
on paper: they are mere words existing on a parchmesnl
The ¢rucial guestion is: hiw efleclive is a constilulion?
Whal makes I effective? Whal ensures that Il has a real
impact on the Uves of people? Making a consittution
effeclve depends upon many faclors.

Mode of promulgation

This refers Lo how a consUlulion comes Into being. Who
crafled Lthe consttution and how much authortty did they
have? In many couniries constiulions rematn defunct
because they are cralted by military leaders or leaders
who are not popular and do not have the ability to carmy
the penple with them: The most sucressiul constitulions,
like India, South Alrles and Lhe United States, are
corstitullons which were created in the allermialh of
papular nallonal movements, Although India’s
Constltulion was formally created by a Constituent
Assembly between December 1946 und November
18949, 1 drew upon a long histery of the natlonalist
miovement Lhat had a remarkable ability (o take along
differenl sectlons of Indlan soclety together, The
Constitution drew enormous legiiimacy from the

s B 2

11

hardo pooplede of sy fimd
pid TR thew conchdntiom ©
ret pird? Mkt Rappess fo
Potple wphem 3 conrtriyton
oxpsizioniyun pipse®




12

fiaet bt it was dirswn up by people
who enjoyed Immense public
credibility. who had the capactty
to negollale and command the
respect of a wide cross-secllon of
socltely, and who were able Lo
canvince Lhe people that (he
constiution was nol an instrument
for the aggrandisement of thelr
personal power. The [inal
document reflected the hroad
natlonal consensusal the Hme.

Somee countries have subjected
their constitution Lo a full-Nedged
referendum. where all the people
vale on the destrability of a
constitullon. The Indlan
Constitullon was never subjectid
Lo sueh a referendum,. bul
nevertheless carvied enormous
puhlic authorily, because it had
the consensus and backing of
leaders who were themselves
popular. Although Lhe
Constilulion 1self was nol
subjecied (b a referendum, (he
people adopled 1 as thetr own by
ubiding by ils  provisions.
Therefore, the authority of people
who enacl the consttution helps
delermine in part 15 prospects for
SUCCESS.

The substantive provisions of a
constitution

115 the hallmark of a success{ul
constilution thal Il gives everyone
in society some reason (o go along
with s provisions. A constitution

s B 2
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‘Debate over Constitution
making in Nepal

Making a constitution is not always
an easy and smoath affaly Nepal
s an example of the complicated
nrlure of constilution making.
Since 1948, Nepal has had five
comsiitutions, n 1948, 1951, 1950,
1962 and 1990, But all these
consiltutions were "granted by the
King of Nepal. The 14390
canstitution introduced a moalid-
ety campedition, though the King
gonilinued (o hald final powers In
many respects. For many vears
Nepn! was foced with, militant
Jpolitical aplimtions for vestructoring

~the government. The main jssue
N wad the role of (he monmarchy in the

‘pomstitution of Nepal. Some groups

“.in Nepe!l wanted to abplish the
| n=lllullon of monarchy and

esiablisli republican form of
pgovermment. Others belleved that

| |jl may be usefal to shift, tn limited

hy with a reshieed rmle for

th!lii:lg.'fh King himself wis nol
ready to give dp powers. He Lbok
over-dl powers in Getober 2002

Many political porties and
arganisatons demanded the
formation of a new constiiuent
ussembly. The Communist Party ol
Nepal (Maoist) was i the forefront
af the struggle for a populardy
elected constituent assembly,
Finally, under pressure of popular
:agitntion. the Kng hod (o install o
governmeni acceptable to the
agitaling pariies. This. govermmen|
‘hns stripped the King of almost all
powers: [r 2008, Nepal emerged as
n democratic republic  nfier
abelishing the monarchy. Finally,
Nepal sdopted a new consiitution
in 2015,
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that lor instance, allowed permanent miajorities lo oppress minority
groups within seciely woudd give minorities no reason (o go along
with the provision of the consttution. Or a conslitulion that
syslematically privileged some members at the expense ol others, or
that systematically entrenchied Lhe power ol small groups in seclety,
would cease to command alleglance. [Tany group feels Lhetr identity
s betng sUffed. they will have no reasan Lo ablde by the constitution.
No constitutton by iisell achieves periect justice. Bul it has Lo convines
people that i provides the framework for pursuing basic justice.

Do this thought expernnent. Ask yoursell this question: What
wouild be the content of some basic rules in society, such that they
gave eperyone 4 reason Lo go along with them?

The more a constitulion preserves the freedom and equality of
all its members. (he more Ukely 1015 to suceeed. Does the lndtan
Constilution, broadly speaking, give everyonie a reason (o go along
with iis broad oullines? After studying this book, ane shonld he
able Lo answer this quesiion m the afirmative.

Bnalunced institutional design

Constitulions are ollen subverted, not by the people, bul by small
groups. who wish o enhance their own power. Well crafied
constitutions frgment power tn soctety intelligently so Lhal no single
group can subwvert the constitutton. Une way of such intelligent
designing of a constitulion 1s to ensure Lthal no single Institution
acquires monopoly of power. This is ollen done by fmgmentng powsr
across different institutlons. The Indian Constitution, for example.
horteontally fragments ppwer acmss ditferent (nsillutions Uke the
Legistature, Executive and the Judiclary and even independent
stitutory bodies ltke the Election Commission. This ensures that
even if one institulion wanis (o subwert the Canstitution. others can
check s transgressions. An intelligent system ol chiecks and

bulanees has [acilitated the suceess of Uhe Indian Constiboiion.
Another important aspect of nlelligent msttulional design ts:
Lhal a constitulion must strike the right balance belween certatn
values, norms and procedures as authoritative, and al the same
tme allow enoush fextbility in ks operations o adapl Lo changing
needs and circumstances. Too Agid a constitition is likely Lo break
under the wetght of change: a constilution thuat is. on' the other
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hand. tno flexible, will give no security.
predictabtiity or tdentity to a people,
Successiul constitistions sirike the rght
balance between preserving core values and
adapling tiem to new circumslances. You
will notce the wisdom of makers ol Lhe
Indian Constltution in the chapler on the
Constilution as a living document [Chapler
9). The Indian Constitullon = desceribed as
"a living” document. By siriking a balanee
between the possibilily to change the
provisions and the lmils on such changes,
the Constitution has ensured that 1 will
survive as a documenl respected by people.
This ammangement also ensures thal no
seclion or gﬁmp can, on s own, subverl
the Constitution.

Therefore in determining whether 3
constilulion has aulhority you can ask
voursell three guestions:

@ Were the people who enacted Lhe
constiution credible? This guestion
will be answered In the remaining part

of this chapler.
# Secondly, did he consiilulion ensure

that power was inlelligently organised so thal il was nol easy for
any group (o stbvert the constitution? And, most importantly,
does the constitution give everyone some reason Lo go alang with
1t? Most of this book is sbout this question.

+ Also. 15 the constlullon the locus of people’s hopes and
:;:E_[Ilﬂl]_lﬂll'l? The abibity of the constitution to conmmand volunbary
allegtance of the people depends Lo i certaln extent upon whether
the constitution Is Just. Whal are the principles of Justice
underiving the Indian Constitution? The last chapter of this book
will answer this question.

14 How was Lhe Indian Constitution made?
Let us (ind oul how the Indian Constitetion was made. Formally. the
Constitutlon was made by the Consttuént Assembly whicl had been
elecled for undivided India. It held us first silling on
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4 December 1945 and reassembled as Consiituent Assembly for divided

Indta on 14 Angust 1947 smembers were chosen by indiree| clection

by the members of the Provinoial Legislattve Assemblies that had been

esiablished under the Government of India Act. 1985, The Constituent

Assembly was composed roughly along the lines suggested by the

plan proposed by the committee of the British cabinet. known as the

Cabinet Misslon. According to this plan:

# Earh Province and each Princely Stale or group of Stales were
-allotted seals proporitonal Lo Lhefr respective population roughly
in the ratto al 1: 10,000,000, As 5 resull the Provindes {thal were
under direct British rnule) were (o elect 202 members while the
Princely States were allotted a mintmum of 93 seats.

4 The seats in each Provinee were distributed among the threematne
commurttes. Muslimes, Stklis and general. tn proportion (o thetr
respective populations,

& Members of eéach commurniity In the Provincial Legtslative
Assembly elected thetr own representalives by the method of
proportional representation with single transferablevole.

= The method of setection in the case of representatives of Princely
Stales was Lo be determined by vonsuliation.

Formore detatls vist M/ /160 10047, 194 /oksstblin/cottsttisent ffcts i)

b ooy ‘corinot Test uiless v Ties nl s D

ﬂﬁﬂamﬂuw thint mdi\m'rrrrrﬁ'rmﬂiiﬂlﬁﬂ:
.ulﬂ'ﬂ}*l’“*}"“ﬁ“ n{dmmrn‘y Liberty cnﬂrlul bll 1

id ];l‘ndlmr the supremacy of thﬂ fr.w ﬂwr lbq
.iuhum liberty wonld kill individual initmtve. W

Are the principtes of Hiberty, equality and _fraternity being practised n
your clessroom? How can they cocxist? [Nscuss this with gour friends.

ZO242E
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The previous section discusses the three faclors that
make a constitufion effective and respectable. How f(ar
does the Indian Consutution pass this lest?

Composition of the Constituent Assembly

As a consequence of (He Partion under the plan of
3 June 1947 those members who were elected from
territories which lell under Pakislan ceased Lo be
members of Lhe Constiluent Assembly. The number of
members in the Assembly was reduced to 209, The
Consutution was adopted on 26 November 1949, 284
members were actually present on 24 January 1950 and
appended thetr signature o the Consiilution as Noally
passed. The Constitution came into fonce on 26 January
1950. The Consttuilon was thus framied against Lhe
backidrop of the hnrendous violence that the Partition
unleashed on the subcontinent. But it is a tribute to the
forttude of the framers Lhat they were not only able (o
drafl a constitulian under inmense pressure, bul also
learnl thie rghit lessons froim the unimadinable violence
ihat accompanied Lhe Partition. The Canstitution was
commilied to a new conceplion of cilizenship, where nol
only would minorites be secure, bul religsions idenlity
would have no bearing on cftizenship righis.

Bul Uisaccount of the compostion of e Cansttuent
Assembly that dralled the Constitution touches upon only
Lhe surface of how our Constitulion was made. Although,
the members of Lhe Assembly were nol élected by
universal suffrage, there was a serfous attempt to make
the Assembly a representalive body, Members of all
religions were given represeniatton under the scheme
described above: in additton. the Assembly had twenty-
elpht members from e Scheduled Castes. In termis of
political partles, the Congress donitnated the Assembly
occupylng as many as clghty-two per cent of the seals in
the Assembly afier the Partition. The Congress itself was
such a diverse party thal il managed (o accommodate
almost all shades of opinion within (1.
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The Principle of Deliberation
The authority of the Constibuent Assembly docs nol come only from
the fact that it was broadly. though not perfectly. representative, It
vofies from the procedures I adopted Lo Frame the Constlulion and
thie values its members hrought o their deltberations. While iz any
assembly that elains (o be representative, it 1 desirable that diverse
secllons of soclety participate, 1L s equally important that they
participale not only as representatives of Lhelr own identity or
communily. Each member deliberated upon the Consittutton with
the interests of the whole natton in mind. There were ofien
disagreenients amongst members, but few of Lhese disagreements
could be traced to members protecting thetr own Interests.

There wire legitimate differences of principle. And Lhe differences
wers many: should India adopt a cenlmlised or decentralised syslem
of governmeni? Whal should be the relations between the States and
the centre? What should be the powers of the judictary? Should he
Constiution protect property righis? Almost every 1ssue'Lhal les al
the foundution of 1 modern state was discussed with great
sophistication. Onaly one provision of the Constilution was passer
wilthoul virtually any debale: the introduetion of nniversal sullrage
(meantng that all elltzens reaching a cerfatn age, would be entithed 1o
be volers irrespective of religion, caste, educalion, gender or tncome),
So, while the members fell no need al all to discuss Lhe 1ssue of who
should have the dghl o vile, every otlier matler was serlously
discussed and debated. Nothing can be a belter lestament (o the
democratic commttment of this Assembly.

The Constitulion drew its authonty from the facl thal members
of the Constituent Assembly engaged in what one might call public
reason. The members of (he Assembly placed a great emphasis on
discussion and reasoned argument They did not stmiply advance
Lhetr own [nleresis, bul gave principled reasons lo other members
for thelr positions. The very act of giving reasons (o others makes
yvou move away rom simply a narrow censideration of your own
interest heeause you hove 1o give reasons (o olhers 1o makes them go
along with your view potnl. The voluminous debates in the
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Constituent Assembly, where each clause of the Constitution was

indifferent. health, h:rmwntiﬂd We could
sever ke 3 decldon which was o could
be everso right. as when we gol fin on the
Dmfting Committes and made him \ts
Clairman. Huhnamimiyjumdhis
selertion bt Thas oididd ostre (o He wark
which be hos done. In this connection, it
wertdd be invidions 1o make any’ distinction
an among the ellicr members of e
Committee. | know they hove all worked
with the same seal and devellon as s
.Chluﬂﬂl.nﬂilﬁ}'dﬂet\rﬂrihmisd

the coyntry.”
i Bajenidei Prosseud
(CAD, Val, XL PR, 6 November 1548
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subjected lo serutiny and debate, Is a tribute (o public reason at iis
besl. These debates deserverd to be memorialised as one of the most
significarnt chiapters m the history of constitution making. equal i
imporiance Lo 'Lthe French and American revolutions,

Procedures

The tmpartance of public reason
was emphasised in Lthe mundane
procedures of the Assembly as
well. The Constituent Assembly
had eight major Commitiees on
differenl subjecis: Usually.
Jawaharlal Neliru, Rajendra
Prasad, Sardar Palel or B.R.
Ambedkar chalred (hese
Commiliees. These were nol mes
who agresd with each olher on many
things. Ambedkar had been a hitter
critic of the Congress and Gandhi,
aceusing them of nol doing enough
{or the upliftment of Scheduled
Casltes. Palel and Neliru disagresd
on many fssues, Neveriheless, they
all worked together. Each
Commitiee usually drafted
parilcular provisions ol the
Constttution which were then
subjected to debate by the entire
Assembly. Usually an allempl was
made o reach & consensus with the
bellel thit provistons agreed Lo by
all, would not be delrtmental loany
particular Inleresls. Some
provisions were subject Lo the vole.
Bul fn each instance every stngle
Argument, query or coRcem was
responded Lo with great care and
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in writing. The Assembly met for eme hundred and sixty
sux davs, spread over two yearsand eleven menths. [ts
sessions were open to the press and the pablic alike.

Inheritanee of the natimalinl moveessi
‘But no consttiition |s simply a preduct of the Assembly
that produces ii, An Assembly as diverse as the
Constituent Assembly of India could not have functioned
if there was no background consensos on the main
prineiples the Constitntion should enshsine: These
principles were forged during the long stroggle for
freedom. In a way, the Constituent Assembly was giving
concrete shane and form to the principles ithad inherited
from the nationalist movement. For decades preceding
tire promulg=stion of the Constitution. the nationalist
movement hid dehated many questions. that were:
relevant to the making of the constitution — the shape
and form of government India should haye, the values it
should uphoid, the inegualities it should overcome.
Answers [orged in those debates were given their-fingl
form in the Constimbon
Perhaps thie best summany'of the principles that the
natipnalist movement bhrought to the Copstituent
Assembily is the Objective Resclution [the resolution that
definred the aims of the-Assembly] moved by Nehri in
1846, This resolution encapsulated theaspirations and
terms &5 substantive provisions of the constitution s
iospired by and summed up by the values incorparated
it the Objectives Resahittion. Based on-this reselution,
our Constitution gave mstitutional expression to these
sovereignty, and & cosmopolitsn identity. Thus, cor
Constitution i1s not mes=ly 3 mare of rules and procedures.
but & mporal commmttnent to esteblish 8 fovermment that
will fiilfil the msrrpromises that the oeboslst movement
h=ld Before the peapis.
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Hnln points of the Objectives Resolution

Indin is an independent. soversign, :FE;Hﬂlﬁm

Vv India shall be a Uniote of erstwhile British fndian
territuries, Indian States. and uther pnrtl ul.ll’ll:h:
Britlsh India and Indian States as are willing o be a
part ol the Unlon:

% Territories forming the Union shall be autmmomous
units und exercise all powers and functions of the
Government and admintstration. except those nssigned: ‘=.._
io or vested i Lhe Union: r
All powers and authority of sovereign und hﬂepmﬁuﬂl
[:ﬂ.hlnmlunrmnmuhnshnﬂﬂuwﬁ'mthn s

Al people af Inddin shall be glunnlﬂad m&-ﬂ-ﬂpﬂ
social, economic and political jistice: equality of stams
and opportunities and equality before law; and

fundamental freedoms - of speech, axpression. beliel.
fatth. worship. vacation. assoclatibn and action -

subject Lo kaw snil publie moralily:

The minorities, buckward and mibol areas, depressed
and other baclwarnd classes stmll be provided adequate
safegunrds)

5 ﬂirkmlmhlimwﬂthaﬂmﬂnmﬂhlm
rights on land, sea and alr shall be maintalned
.m.nurdfngvu]u;ureandl_nwnfmg@d nations:

% The land wojild'make full and willing contribution fo
the promotion of world peace-ond welfare of mankind.

i3

Institutional armangements

The third faclor ensuring effectivencss of a constitulion 1s a balanced
wmangement af the nstilulions of govermment. The baste prineiple ts
that government must be demoeratie and commilted to tie welfare
af the peaple. The Constituent Assembly spent a lot of tme on
evolving the right balance amang the virious instttutlons like the
execullve, the legislature and the judiclary. This led lo the
ardoption of the parlamentary form and the federal arrangement,
which would distribute governmental powers helween the
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legisiature and the execulive on the ane hand and
between the States and the ceniral government on the
olher hand.

Whitle evalving the mosi halanced governmental
arrangements, the makers of our Constiiution did nol
hesitale o learn [rom experiments and expernences. of
other couintries. Thus, the framers of the Constitution
were nol averse o borrowlng from other constitutional
traditiogis, Indeed, I ts 4 testament Lo Lhetr wide learning
that they could kay thelr hands upon any inlelleclual
argument, or historical example thal was necessary for
fulfilling the task al hand. So they borrowed a number of
provisions from different countries,

But borrowing tiese ideas was not slavish imilation.
Far from L. Eacly provision of e Constibalton Tiad to be
fdefended on grounds Lhal 1L was salled o Indian
problems and aspirations. India was extremely lucky (o
have an Assembly that inslead of belng parochtal in its
outlook could take the best available everywhere in the
world and make I thetr own.

*One lkes Lo ask whether thers
I!|l=ﬁll.'l be anything new In a
- Constiubion frmmed al this hour
in the history of Lhe world... The
wonly new Lhings: If there can be
any. ina Constilulion [med so
“ale in' the day are the variations
tnadde (o remove the faults and to
JBovommodate L to the needs of
“the country.”

Dr: BR Ambeslbar
ALY, WL VL, 30557, 4 Newemnber 1045 4

Tite5 o Forrmnd comritinion
then? Wi coinld tue not kit
£ goncirimiion SRIT dpi nod
forron anything Fum

ey el

. K Ambestbor persbling aver @ sy in the

Constimemt - Assemble
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Provisions adapted from
constitutions of different
countiries

British Constitution

First Past the Post

Parttmsentsry Form of
Goversunenl

The lder of the rule of law

institstton of the Speaker -
iﬂﬂltﬂfhlﬂrlﬂ: - T e b

Law-making proeedum Seriyy BAi -,

Canadian
Constltution

A quesi-federal form
of governmenl (a
fedemal syslem with a
strong ceniral
govermment)

The idiea of Heskiual
Powers

22
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Conclusion 23

IL s @ erfbote to e wisdom amd foresighi of (he mokers of (he
Constltution that they presonited 1o the nintton a docurment that
enshrired fundamenial values and [Mghest aspirations shorsd
biv Lhe prople. This IS one of e masons why L iost intricalsly
crafied dooumment has ool only suviveed but becoime . Tving
reality, when so muarny other constiiniions luwe perished with
the paper (hey were first wrilten an.

Incdia™s Constilulion 1s a umigue document which in lum
hecame an exemplar for mzny olher constiiulions, ios) nolably
South Afftea. The miain purpase belind the leng search that
werd an for alnusst three years was o strike Lhe right balance
so (had mstinons create! by Lhe Constilution woikd nol be
taphazand or tentative armangements bat, wondd be able lo
accomunodate the aspimtions of the peapie of India for 2 Jong
itme o come, Yoo will know more about these armngements
threrugh the stady of e remuntning choapters tn tins boak.

Exercises

1. Which of these 45 not a function of the consittntion?
n It gives o guaranies of the rights of the cittson. _ _
b, It marks oul different spheres of power for dilferent ranches of
government.
e It ensures (hisl good peaple come 1o power.
d. It gives expression lo same shared values,

2. Which of the following is a good reason to conclude that the

authority of the consttution Is higher than that of the parliament?

& The constitution was framed before the parllament came into
being.

b, The constitution makers were more eminent leaders (han | He
members of the parliamentd,

c. The eonstitution specifies hoi parfiament s (o be kumed amd
whnl ore lls powsrs.

d  The consltution cannot bie amended by (he parliament
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4, Stale whether the following sintemenis ahoul a comsttution are True

o Falue.

a.  Constilutons are written documents about formation amd power
of the govermment.

b. Constitullons exist and are required anly in democralic
eountries.

c. Constitutlon Is a legal document that does nol deal with ideals
and vitlues, '

d. A constitution gives Ils cllizens a new identily,

4. Stale whether the following mferences about the malking of the Indian

_H'I

Constitution are Carrect or Incormeel. Give reasons to suppord your

answer.

a. The Consttueni Assemibly did notl represent the hiidlan people
sinee (I wos nol elecied by all ellizens

b. Consliullon making did nol invalve any oijor declsion stniee
there was a general conserisus among Lhe leaders al thal Ume
about s basic framework.

¢. Thers wias ltle originulity in the Constitution. for much of It
wins borrowed from ollier counlries

Give two examptes ench (o suppert the fllowing conelusions aboam

the tndinn Constitttion:

a.  The Constitution was mode by credible leaders who communnded
peoples respect.

b, The Constitutionr has distribuled power in such o way as to
make 1t difficult lo subvert 1L

c. The Constitubion is the locus of people’s hopes nd aspimtions,

Why is it necessary for o couniry to hove a clear demareation of
powers and responsibilities in the constitution? What would happen
in the ahsence of such a demarcation’?

Wlw is Il necessary for & constiotion (o 1:|I".n-_|:: limitatbons on the
milers? Can theres be a constilution thal ghves no power at all (o the
cilizens?

The Japanese Canstitution was made when the US occcupation army
was sl in contral of Japan after (s defeal i the Second World
War The Japanese constliution could nit have had any provision
that the US government did not lik=, Do you see any problem in
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this way of making the constntion? In which way was the Inwlizn
experience different from this?

9. Rajat nsked his teacher this question: * The constintlon is a fifty
vear old and therefore outdited book. No one took my consent Br
implementing 1L L & written in such ongh language that | canmol
untferstind . Tell me why should | obey this document? Il you
were the teacher, how would you answer Rajal?

10. 1n o disenesion on the experience of the worldng of our Constitution,
thiee speakem loak three different positions:

a. Harbans: The Indian Constitution has suceesded In giving us a
[ranework of denocmatie pfoveErmmenl.

b Neha: The Constiution made solemn promises of énsuring
liberty. equalily and fraternily. Since this has nol happened.
Lite Constitutlon hms fniled.

¢. Nazima: The Constitution has nol failed us. We have falled the
Comstlution.

Do vou ngree with any of these posittons? If yes. why? Il noL
whnl s your own posillon®

You may watchand discose the Rajrs Sabhs TV Sevize. Semndhazn: The
Making of the Constituttonyf Indiz and fibms such-as Gandin, Surdar, and
Dr Sabasafich Ambedizr. These audio-visust matensts will despen vour
understanding of the context in which The Constitution was made: They
will also-help vou to lsam about the fife and times of our national leaders.
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